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cuted by making the substitution in two places to re-
flect the probable intent of Congress.

Subsec. (e). Pub. L. 110-289, §1158(a)(5), added subsec.
(e). See Codification note above.

§4642. Reporting of fraudulent loans
(a) Requirement to report

The Director shall require a regulated entity
to submit to the Director a timely report upon
discovery by the regulated entity that it has
purchased or sold a fraudulent loan or financial
instrument, or suspects a possible fraud relating
to the purchase or sale of any loan or financial
instrument. The Director shall require each reg-
ulated entity to establish and maintain proce-
dures designed to discover any such trans-
actions.

(b) Protection from liability for reports

Any regulated entity that, in good faith,
makes a report pursuant to subsection (a), and
any entity-affiliated party, that, in good faith,
makes or requires another to make any such re-
port, shall not be liable to any person under any
provision of law or regulation, any constitution,
law, or regulation of any State or political sub-
division of any State, or under any contract or
other legally enforceable agreement (including
any arbitration agreement) for such report or
for any failure to provide notice of such report
to the person who is the subject of such report
or any other persons identified in the report.

(Pub. L. 102-550, title XIII, §1379E, as added Pub.

L. 110-289, div. A, title I, §1115, July 30, 2008, 122
Stat. 2681.)
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MENT BANKING AND FINANCIAL INSTI-
TUTIONS

§4701. Findings and purposes
(a) Findings
The Congress finds that—

(1) many of the Nation’s urban, rural, and
Native American communities face critical so-
cial and economic problems arising in part
from the lack of economic growth, people liv-
ing in poverty, and the lack of employment
and other opportunities;

(2) the restoration and maintenance of the
economies of these communities will require
coordinated development strategies, intensive
supportive services, and increased access to
equity investments and loans for development
activities, including investment in businesses,
housing, commercial real estate, human devel-
opment, and other activities that promote the
long-term economic and social viability of the
community; and

(3) community development financial insti-
tutions have proven their ability to identify
and respond to community needs for equity in-
vestments, loans, and development services.

(b) Purpose

The purpose of this subchapter is to create a
Community Development Financial Institutions
Fund to promote economic revitalization and
community development through investment in
and assistance to community development fi-
nancial institutions, including enhancing the li-
quidity of community development financial in-
stitutions.

(Pub. L. 103-325, title I, §102, Sept. 23, 1994, 108
Stat. 2163.)

REFERENCES IN TEXT

This subchapter, referred to in subsec. (b), was in
original ‘‘this subtitle’’, meaning subtitle A of title I of
Pub. L. 103-325, Sept. 23, 1994, 108 Stat. 2163, which is
classified principally to this subchapter. For complete
classification of this subtitle to the Code, see Short
Title note below and Tables.

SHORT TITLE

Section 1(a) of Pub. L. 103-325 provided that: ‘‘This
Act [see Tables for classification] may be cited as the
‘Riegle Community Development and Regulatory Im-
provement Act of 1994°.”

Section 101 of title I of Pub. L. 103-325 provided that:
“This subtitle [subtitle A (§§101-121) of title I of Pub. L.
103-325, enacting this subchapter and section 1772c-1 of
this title, amending sections 1766 and 1834a of this title,
section 5313 of Title 5, Government Organization and
Employees, section 11 of Pub. L. 95-452 set out in the
Appendix to Title 5, section 657 of Title 18, Crimes and
Criminal Procedure, and section 9101 of Title 31, Money
and Finance, and enacting provisions set out as a note
under section 11 of Pub. L. 95-452 set out in the Appen-
dix to Title 5] may be cited as the ‘Community Devel-
opment Banking and Financial Institutions Act of
1994°.”

§4702. Definitions

For purposes of this subchapter, the following
definitions shall apply:
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(1) Administrator

The term ‘‘Administrator” means the Ad-
ministrator of the Fund appointed under sec-
tion 4703(b) of this title.

(2) Appropriate Federal banking agency

The term ‘‘appropriate Federal banking
agency’” has the same meaning as in section
1813 of this title, and also includes the Na-
tional Credit Union Administration Board
with respect to insured credit unions.

(3) Affiliate

The term ‘‘affiliate’” has the same meaning
as in section 1841(k) of this title.

(4) Board

The term ‘‘Board” means the Community
Development Advisory Board established
under section 4703(d) of this title.

(5) Community development financial institu-
tion
(A) In general

The term ‘‘community development finan-
cial institution” means a person (other than
an individual) that—

(i) has a primary mission of promoting
community development;

(ii) serves an investment area or tar-
geted population;

(iii) provides development services in
conjunction with equity investments or
loans, directly or through a subsidiary or
affiliate;

(iv) maintains, through representation
on its governing board or otherwise, ac-
countability to residents of its investment
area or targeted population; and

(v) is not an agency or instrumentality
of the United States, or of any State or po-
litical subdivision of a State.

(B) Conditions for qualification of holding
companies

(i) Consolidated treatment

A depository institution holding com-
pany may qualify as a community develop-
ment financial institution only if the hold-
ing company and the subsidiaries and af-
filiates of the holding company collec-
tively satisfy the requirements of subpara-
graph (A).

(ii) Exclusion of subsidiary or affiliate for
failure to meet consolidated treatment
rule

No subsidiary or affiliate of a depository
institution holding company may qualify
as a community development financial in-
stitution if the holding company and the
subsidiaries and affiliates of the holding
company do not collectively meet the re-
quirements of subparagraph (A).

(C) Conditions for subsidiaries

No subsidiary of an insured depository in-
stitution may qualify as a community devel-
opment financial institution if the insured
depository institution and its subsidiaries do
not collectively meet the requirements of
subparagraph (A).
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(6) Community partner

The term ‘‘community partner’” means a
person (other than an individual) that pro-
vides loans, equity investments, or develop-
ment services, including a depository institu-
tion holding company, an insured depository
institution, an insured credit union, a non-
profit organization, a State or local govern-
ment agency, a quasi-governmental entity,
and an investment company authorized to op-
erate pursuant to the Small Business Invest-
ment Act of 1958 [15 U.S.C. 661 et seq.].

(7) Community partnership

The term ‘“‘community partnership’” means
an agreement between a community develop-
ment financial institution and a community
partner to provide development services,
loans, or equity investments, to an investment
area or targeted population.

(8) Depository institution holding company

The term ‘‘depository institution holding
company’’ has the same meaning as in section
1813 of this title.

(9) Development services

The term ‘‘development services’’ means ac-
tivities that promote community development
and are integral to lending or investment ac-
tivities, including—

(A) business planning;
(B) financial and credit counseling; and
(C) marketing and management assist-
ance.
(10) Fund

The term “Fund’” means the Community De-
velopment Financial Institutions Fund estab-
lished under section 4703(a) of this title.

(11) Indian reservation

The term ‘‘Indian reservation’” has the same
meaning as in section 1903(10) of title 25, and
shall include land held by incorporated Native
groups, regional corporations, and village cor-
porations, as defined in or established pursu-
ant to the Alaska Native Claims Settlement
Act [43 U.S.C. 1601 et seq.], public domain In-
dian allotments, and former Indian reserva-
tions in the State of Oklahoma.

(12) Indian tribe

The term ‘“‘Indian tribe’” means any Indian
tribe, band, pueblo, nation, or other organized
group or community, including any Alaska
Native village or regional or village corpora-
tion, as defined in or established pursuant to
the Alaska Native Claims Settlement Act [43
U.S.C. 1601 et seq.], which is recognized as eli-
gible for the special programs and services
provided by the United States to Indians be-
cause of their status as Indians.

(13) Insured community development financial
institution

The term ‘‘insured community development
financial institution” means any community
development financial institution that is an
insured depository institution or an insured
credit union.

(14) Insured credit union

The term ‘‘insured credit union” has the
same meaning as in section 1752(7) of this
title.
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(15) Insured depository institution

The term ‘‘insured depository institution”
has the same meaning as in section 1813 of this
title.

(16) Investment area

The term ‘‘investment area’” means a geo-
graphic area (or areas) including an Indian
reservation that—

(A)(1) meets objective criteria of economic
distress developed by the Fund, which may
include the percentage of low-income fami-
lies or the extent of poverty, the rate of un-
employment or underemployment, rural
population outmigration, lag in population
growth, and extent of blight and disinvest-
ment; and

(ii) has significant unmet needs for loans
or equity investments; or

(B) encompasses or is located in an em-
powerment zone or enterprise community
designated under section 1391 of title 26.

(17) Low-income

The term ‘‘low-income’ means having an in-
come, adjusted for family size, of not more
than—

(A) for metropolitan areas, 80 percent of
the area median income; and
(B) for nonmetropolitan areas, the greater
of—
(i) 80 percent of the area median income;
or
(ii) 80 percent of the statewide non-
metropolitan area median income.

(18) State

The term ‘‘State’ has the same meaning as
in section 1813 of this title.

(19) Subsidiary

The term ‘‘subsidiary’ has the same mean-
ing as in section 1813 of this title, except that
a community development financial institu-
tion that is a corporation shall not be consid-
ered to be a subsidiary of any insured deposi-
tory institution or depository institution
holding company that controls less than 25
percent of any class of the voting shares of
such corporation, and does not otherwise con-
trol in any manner the election of a majority
of the directors of the corporation.

(20) Targeted population

The term ‘‘targeted population’ means indi-
viduals, or an identifiable group of individuals,
including an Indian tribe, who—

(A) are low-income persons; or
(B) otherwise lack adequate access to
loans or equity investments.
(21) Training program

The term ‘‘training program’ means the
training program operated by the Fund under
section 4708 of this title.

(Pub. L. 103-325, title I, §103, Sept. 23, 1994, 108
Stat. 2163.)

REFERENCES IN TEXT

The Small Business Investment Act of 1958, referred
to in par. (6), is Pub. L. 85-699, Aug. 21, 1958, 72 Stat. 689,
as amended, which is classified principally to chapter
14B (§661 et seq.) of Title 15, Commerce and Trade. For
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complete classification of this Act to the Code, see
Short Title note set out under section 661 of Title 15
and Tables.

The Alaska Native Claims Settlement Act, referred
to in pars. (11) and (12), is Pub. L. 92-203, Dec. 18, 1971,
85 Stat. 688, as amended, which is classified generally
to chapter 33 (§1601 et seq.) of Title 43, Public Lands.
For complete classification of this Act to the Code, see
Short Title note set out under section 1601 of Title 43
and Tables.

§4703. Establishment of national Fund for com-
munity development banking

(a) Establishment
(1) In general

There is established a corporation to be
known as the Community Development Finan-
cial Institutions Fund that shall have the du-
ties and responsibilities specified by this sub-
chapter and subchapter II of this chapter. The
Fund shall have succession until dissolved.
The offices of the Fund shall be in Washing-
ton, D.C. The Fund shall not be affiliated with
or be within any other agency or department
of the Federal Government.

(2) Wholly owned Government corporation

The Fund shall be a wholly owned Govern-
ment corporation in the executive branch and
shall be treated in all respects as an agency of
the United States, except as otherwise pro-
vided in this subchapter.

(b) Management of Fund
(1) Appointment of Administrator

The management of the Fund shall be vested
in an Administrator, who shall be appointed
by the President, by and with the advice and
consent of the Senate. The Administrator
shall not engage in any other business or em-
ployment during service as the Administrator.

(2) Chief financial officer

The Administrator shall appoint a chief fi-
nancial officer, who shall have the authority
and functions of an agency Chief Financial Of-
ficer under section 902 of title 31. In the event
of a vacancy in the position of the Adminis-
trator or during the absence or disability of
the Administrator, the chief financial officer
shall perform the duties of the position of Ad-
ministrator.

(3) Other officers and employees

The Administrator may appoint such other
officers and employees of the Fund as the Ad-
ministrator determines to be necessary or ap-
propriate.

(4) Expedited hiring

During the 2-year period beginning on Sep-
tember 23, 1994, the Administrator may—

(A) appoint and terminate the individuals
referred to in paragraphs (2) and (3) without
regard to the civil service laws and regula-
tions; and

(B) fix the compensation of the individuals
referred to in paragraph (3) without regard
to the provisions of chapter 51 and sub-
chapter III of chapter 53 of title 5 relating to
classification of positions and General
Schedule pay rates, except that the rate of
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pay for such individuals may not exceed the
rate payable for level V of the Executive
Schedule under section 5316 of such title.

(¢) General powers
In carrying out the functions of the Fund, the

Administrator—

(1) shall have all necessary and proper au-
thority to carry out this subchapter and sub-
chapter II of this chapter;

(2) shall have the power to adopt, alter, and
use a corporate seal for the Fund, which shall
be judicially noticed;

(3) may adopt, amend, and repeal bylaws,
rules, and regulations governing the manner
in which business of the Fund may be con-
ducted and such rules and regulations as may
be necessary or appropriate to implement this
subchapter and subchapter II of this chapter;

(4) may enter into, perform, and enforce
such agreements, contracts, and transactions
as may be deemed necessary or appropriate to
the conduct of activities authorized under this
subchapter and subchapter II of this chapter;

(5) may determine the character of and ne-
cessity for expenditures of the Fund and the
manner in which they shall be incurred, al-
lowed, and paid;

(6) may utilize or employ the services of per-
sonnel of any agency or instrumentality of the
United States with the consent of the agency
or instrumentality concerned on a reimburs-
able or nonreimbursable basis; and

(7T) may execute all instruments necessary or
appropriate in the exercise of any of the func-
tions of the Fund under this subchapter and
subchapter II of this chapter and may delegate
to the officers of the Fund such of the powers
and responsibilities of the Administrator as
the Administrator deems necessary or appro-
priate for the administration of the Fund.

(d) Advisory Board
(1) Establishment

There is established an advisory board to the
Fund to be known as the Community Develop-
ment Advisory Board, which shall be operated
in accordance with the provisions of the Fed-
eral Advisory Committee Act, except that sec-
tion 14 of that Act does not apply to the
Board.

(2) Membership

The Board shall consist of 15 members, in-
cluding—

(A) the Secretary of Agriculture or his or
her designee;

(B) the Secretary of Commerce or his or
her designee;

(C) the Secretary of Housing and Urban
Development or his or her designee;

(D) the Secretary of the Interior or his or
her designee;

(BE) the Secretary of the Treasury or his or
her designee;

(F) the Administrator of the Small Busi-
ness Administration or his or her designee;
and

(G) 9 private citizens, appointed by the
President, who shall be selected, to the max-
imum extent practicable, to provide for na-
tional geographic representation and racial,
ethnic, and gender diversity, including—
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(i) 2 individuals who are officers of exist-
ing community development financial in-
stitutions;

(ii) 2 individuals who are officers of in-
sured depository institutions;

(iii) 2 individuals who are officers of na-
tional consumer or public interest organi-
zations;

(iv) 2 individuals who have expertise in
community development; and

(v) 1 individual who has personal experi-
ence and specialized expertise in the
unique lending and community develop-
ment issues confronted by Indian tribes on
Indian reservations.

(3) Chairperson

The members of the Board specified in para-
graph (2)(G) shall select, by majority vote, a
chairperson of the Board, who shall serve for a
term of 2 years.

(4) Board function

It shall be the function of the Board to ad-
vise the Administrator on the policies of the
Fund regarding activities under this sub-
chapter. The Board shall not advise the Ad-
ministrator on the granting or denial of any
particular application.

(5) Terms of private members
(A) In general

Each member of the Board appointed
under paragraph (2)(G) shall serve for a term
of 4 years.

(B) Vacancies

Any member appointed to fill a vacancy
occurring prior to the expiration of the term
for which the previous member was ap-
pointed shall be appointed for the remainder
of such term. Members may continue to
serve following the expiration of their terms
until a successor is appointed.
(6) Meetings

The Board shall meet at least annually and
at such other times as requested by the Ad-
ministrator or the chairperson. A majority of
the members of the Board shall constitute a
quorum.
(7) Reimbursement for expenses

The members of the Board may receive reim-
bursement for travel, per diem, and other nec-
essary expenses incurred in the performance of
their duties, in accordance with the Federal
Advisory Committee Act.

(8) Costs and expenses
The Fund shall provide to the Board all nec-
essary staff and facilities.
(e) Omitted

(f) Government Corporation Control Act exemp-
tion

Section 9107(b) of title 31, shall not apply to
deposits of the Fund made pursuant to section
4707 of this title.
(g) Limitation of Fund and Federal liability

The liability of the Fund and the United
States Government arising out of any invest-
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ment in a community development financial in-
stitution in accordance with this subchapter
shall be limited to the amount of the invest-
ment. The Fund shall be exempt from any as-
sessments and other liabilities that may be im-
posed on controlling or principal shareholders
by any Federal law or the law of any State, Ter-
ritory, or the District of Columbia. Nothing in
this subsection shall affect the application of
any Federal tax law.

(h) Prohibition on issuance of securities

The Fund may not issue stock, bonds, deben-
tures, notes, or other securities.
(i) Omitted

(j) Assisted institutions not United States instru-
mentalities

A community development financial institu-
tion or other organization that receives assist-
ance pursuant to this subchapter shall not be
deemed to be an agency, department, or instru-
mentality of the United States.

(k) Transition period

(1) In general

During the transition period, the Secretary
of the Treasury may—

(A) assist in the establishment of the ad-
ministrative functions of the Fund listed in
paragraph (2); and

(B) hire not more than 6 individuals to
serve as employees of the Fund during the
transition period.

(2) Continued service

Individuals hired in accordance with para-
graph (1)(B) may continue to serve as employ-
ees of the Fund after the transition period.

(3) Administrative functions

The administrative functions referred to in
paragraph (1)(A) shall be limited to—

(A) establishing accounting, information,
and recordkeeping systems for the Fund; and

(B) procuring office space, equipment, and
supplies.

(4) Expedited hiring
During the transition period, the Secretary
of the Treasury may—

(A) appoint and terminate the individuals
referred to in paragraph (1)(B) without re-
gard to the civil service laws and regula-
tions; and

(B) fix the compensation of the individuals
referred to in paragraph (1)(B) without re-
gard to the provisions of chapter 51 and sub-
chapter III of chapter 53 of title 5 relating to
classification of positions and General
Schedule pay rates, except that the rate of
pay for such individuals may not exceed the
rate payable for level V of the Executive
Schedule under section 5316 of such title.

(5) Certain employees

During the transition period, employees of
the Department of the Treasury may only
comprise less than one-half of the total num-
ber of individuals hired in accordance with
paragraph (1)(B).

(6) Transition expenses

Amounts previously appropriated to the De-
partment of the Treasury may be used to pay
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obligations and expenses of the Fund incurred
under this section, and such amounts may be
reimbursed by the Fund to the Department of
the Treasury from amounts appropriated to
the Fund for fiscal year 1995.

(7) “Transition period” defined

For purposes of this subsection, the term
““¢ransition period’” means the period begin-
ning on September 23, 1994, and ending on the
date on which the Administrator is appointed.

(Pub. L. 103-325, title I, §104, Sept. 23, 1994, 108
Stat. 2166.)

REFERENCES IN TEXT

The civil service laws, referred to in subsecs. (b)(4)(A)
and (k)(4)(A), are set forth in Title 5, Government Orga-
nization and Employees. See, particularly, section 3301
et seq. of Title 5.

The Federal Advisory Committee Act, referred to in
subsec. (d)(1), (7), is Pub. L. 92463, Oct. 6, 1972, 86 Stat.
770, as amended, which is set out in the Appendix to
Title 5.

Federal tax law, referred to in subsec. (g), is classi-
fied generally to Title 26, Internal Revenue Code.

CODIFICATION

Section is comprised of section 104 of Pub. L. 103-325.
Subsecs. (e) and (i) of section 104 of Pub. L. 103-325
amended section 9101 of Title 31, Money and Finance,
and section 5313 of Title 5, Government Organization
and Employees, respectively.

ADMINISTRATION OF FUND BY SECRETARY OF THE
TREASURY

Pub. L. 104-134, title I, §101(e) [title III], Apr. 26, 1996,
110 Stat. 1321-257, 1321-294; renumbered title I, Pub. L.
104-140, §1(a), May 2, 1996, 110 Stat. 1327, provided in
part: “That notwithstanding any other provision of
law, for purposes of administering the Community De-
velopment Financial Institutions Fund, the Secretary
of the Treasury shall have all powers and rights of the
Administrator of the CDBFI Act [12 U.S.C. 4701 et seq.]
and the Fund shall be within the Department of the
Treasury.”’

Similar provisions were contained in the following
prior appropriations act:

Pub. L. 104-19, title I, July 27, 1995, 109 Stat. 237.

§4704. Applications for assistance
(a) Form and procedures

An application for assistance under this sub-
chapter shall be submitted in such form and in
accordance with such procedures as the Fund
shall establish.

(b) Minimum requirements

Except as provided in sections 4705 and 4712 of
this title, the Fund shall require an applica-
tion—

(1) to establish that the applicant is, or will
be, a community development financial insti-
tution;

(2) to include a comprehensive strategic plan
for the organization that contains—

(A) a business plan of not less than 5 years
in duration that demonstrates that the ap-
plicant will be properly managed and will
have the capacity to operate as a commu-
nity development financial institution that
will not be dependent upon assistance from
the Fund for continued viability;

(B) an analysis of the needs of the invest-
ment area or targeted population and a
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strategy for how the applicant will attempt
to meet those needs;

(C) a plan to coordinate use of assistance
from the Fund with existing Federal, State,
local, and tribal government assistance pro-
grams, and private sector financial services;

(D) an explanation of how the proposed ac-
tivities of the applicant are consistent with
existing economic, community, and housing
development plans adopted by or applicable
to an investment area or targeted popu-
lation; and

(BE) a description of how the applicant will
coordinate with community organizations
and financial institutions which will provide
equity investments, loans, secondary mar-
kets, or other services to investment areas
or targeted populations;

(3) to include a detailed description of the
applicant’s plans and likely sources of funds to
match the amount of assistance requested
from the Fund;

(4) in the case of an applicant that has pre-
viously received assistance under this sub-
chapter, to demonstrate that the applicant—

(A) has substantially met its performance
goals and otherwise carried out its respon-
sibilities under this subchapter and the as-
sistance agreement; and

(B) will expand its operations into a new
investment area or serve a new targeted pop-
ulation, offer more products or services, or
increase the volume of its business;

(6) in the case of an applicant with a prior
history of serving investment areas or tar-
geted populations, to demonstrate that the ap-
plicant—

(A) has a record of success in serving in-
vestment areas or targeted populations; and

(B) will expand its operations into a new
investment area or to serve a new targeted
population, offer more products or services,
or increase the volume of its current busi-
ness; and

(6) to include such other information as the
Fund deems appropriate.

(¢) Preapplication outreach program

The Fund shall provide an outreach program
to identify and provide information to potential
applicants and may provide technical assistance
to potential applicants, but shall not assist in
the preparation of any application.

(Pub. L. 103-325, title I, §105, Sept. 23, 1994, 108
Stat. 2170.)

§4705. Community partnerships
(a) Application

An application for assistance may be filed
jointly by a community development financial
institution and a community partner to carry
out a community partnership.

(b) Application requirements

The Fund shall require a community partner-
ship application—
(1) to meet the minimum requirements es-
tablished for community development finan-
cial institutions under section 4704(b) of this
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title, except that the criteria specified in para-
graphs (1) and (2)(A) of section 4704(b) of this
title shall not apply to the community part-
ner;

(2) to describe how each coapplicant will par-
ticipate in carrying out the community part-
nership and how the partnership will enhance
activities serving the investment area or tar-
geted population; and

(3) to demonstrate that the community part-
nership activities are consistent with the stra-
tegic plan submitted by the community devel-
opment financial institution coapplicant.

(c) Selection criteria

The Fund shall consider a community partner-
ship application based on—
(1) the community development financial in-
stitution coapplicant—

(A) meeting the minimum selection cri-
teria described in section 4704 of this title;
and

(B) satisfying the selection criteria of sec-
tion 4706 of this title;

(2) the extent to which the community part-
ner coapplicant will participate in carrying
out the partnership;

(3) the extent to which the community part-
nership will enhance the likelihood of success
of the community development financial insti-
tution coapplicant’s strategic plan; and

(4) the extent to which service to the invest-
ment area or targeted population will be bet-
ter performed by a partnership as opposed to
the individual community development finan-
cial institution coapplicant.

(d) Limitation on distribution of assistance

Assistance provided upon approval of an appli-
cation under this section shall be distributed
only to the community development financial
institution coapplicant, and shall not be used to
fund any activities carried out directly by the
community partner or an affiliate or subsidiary
thereof.

(e) Other requirements and limitations

All other requirements and limitations im-
posed by this subchapter on a community devel-
opment financial institution assisted under this
subchapter shall apply (in the manner that the
Fund determines to be appropriate) to assist-
ance provided to carry out community partner-
ships. The Fund may establish additional guide-
lines and restrictions on the use of Federal
funds to carry out community partnerships.

(Pub. L. 103-325, title I, §106, Sept. 23, 1994, 108
Stat. 2171.)

§4706. Selection of institutions
(a) Selection criteria

Except as provided in section 4712 of this title,
the Fund shall, in its sole discretion, select com-
munity development financial institution appli-
cants meeting the requirements of section 4704
of this title for assistance based on—

(1) the likelihood of success of the applicant
in meeting the goals of its comprehensive
strategic plan;

(2) the experience and background of the
management team;
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(3) the extent of need for equity invest-
ments, loans, and development services within
the investment areas or targeted populations;
(4) the extent of economic distress within
the investment areas or the extent of need
within the targeted populations, as those fac-
tors are measured by objective criteria;
(5) the extent to which the applicant will
concentrate its activities on serving its in-
vestment areas or targeted populations;
(6) the amount of firm commitments to meet
or exceed the matching requirements and the
likely success of the plan for raising the bal-
ance of the match;
(7) the extent to which the matching funds
are derived from private sources;
(8) the extent to which the proposed activi-
ties will expand economic opportunities with-
in the investment areas or the targeted popu-
lations;
(9) whether the applicant is, or will become,
an insured community development financial
institution;
(10) the extent of support from the invest-
ment areas or targeted populations;
(11) the extent to which the applicant is, or
will be, community-owned or community-gov-
erned;
(12) the extent to which the applicant will
increase its resources through coordination
with other institutions or participation in a
secondary market;
(13) in the case of an applicant with a prior
history of serving investment areas or tar-
geted populations, the extent of success in
serving them; and
(14) other factors deemed to be appropriate
by the Fund.
(b) Geographic diversity

In selecting applicants for assistance, the
Fund shall seek to fund a geographically diverse
group of applicants, which shall include appli-
cants from metropolitan, nonmetropolitan, and
rural areas.

(Pub. L. 103-325, title I, §107, Sept. 23, 1994, 108
Stat. 2172.)

§4707. Assistance provided by Fund

(a) Forms of assistance
(1) In general

The Fund may provide—

(A) financial assistance through equity in-
vestments, deposits, credit union shares,
loans, and grants; and

(B) technical assistance—

(i) directly;

(ii) through grants; or

(iii) by contracting with organizations
that possess expertise in community devel-
opment finance, without regard to whether
the organizations receive or are eligible to
receive assistance under this subchapter.

(2) Equity investments
(A) Limitation on equity investments

The Fund shall not own more than 50 per-
cent of the equity of a community develop-
ment financial institution and may not con-
trol the operations of such institution. The

Fund may hold only transferable, nonvoting
equity investments in the institution. Such
equity investments may provide for convert-
ibility to voting stock upon transfer by the
Fund.

(B) Fund deemed not to control

Notwithstanding any other provision of
law, the Fund shall not be deemed to control
a community development financial institu-
tion by reason of any assistance provided
under this subchapter for the purpose of any
other applicable law to the extent that the
Fund complies with subparagraph (A). Noth-
ing in this subparagraph shall affect the ap-
plication of any Federal tax law.

(3) Deposits

Deposits made pursuant to this section in an
insured community development financial in-
stitution shall not be subject to any require-
ment for collateral or security.

(4) Limitations on obligations

Direct loan obligations may be incurred by
the Fund only to the extent that appropria-
tions of budget authority to cover their cost,
as defined in section 661a(b) of title 2, are made
in advance.

(b) Uses of financial assistance

(1) In general

Financial assistance made available under
this subchapter may be used by assisted com-
munity development financial institutions to
serve investment areas or targeted popu-
lations by developing or supporting—

(A) commercial facilities that promote re-
vitalization, community stability, or job
creation or retention;

(B) businesses that—

(i) provide jobs for low-income people or
are owned by low-income people; or

(ii) enhance the availability of products
and services to low-income people;

(C) community facilities;

(D) the provision of basic financial serv-
ices;

(E) housing that is principally affordable
to low-income people, except that assistance
used to facilitate homeownership shall only
be used for services and lending products—

(i) that serve low-income people; and
(ii) that—

(I) are not provided by other lenders in
the area; or

(IT) complement the services and lend-
ing products provided by other lenders
that serve the investment area or tar-
geted population; and

(F) other businesses and activities deemed
appropriate by the Fund.

(2) Limitations

No assistance made available under this sub-
chapter may be expended by a community de-
velopment financial institution (or an organi-
zation receiving assistance under section 4712
of this title) to pay any person to influence or
attempt to influence any agency, elected offi-
cial, officer, or employee of a State or local
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government in connection with the making,
award, extension, continuation, renewal,
amendment, or modification of any State or
local government contract, grant, loan, or co-
operative agreement (as such terms are de-
fined in section 1352 of title 31).

(c) Uses of technical assistance

(1) Types of activities

Technical assistance may be used for activi-
ties that enhance the capacity of a community
development financial institution, such as
training of management and other personnel
and development of programs and investment
or loan products.

(2) Availability of technical assistance
The Fund may provide technical assistance,
regardless of whether or not the recipient also

receives financial assistance under this sec-
tion.

(d) Amount of assistance

(1) In general

Except as provided in paragraph (2), the
Fund may provide not more than $5,000,000 of
assistance, in the aggregate, during any 3-year
period to any 1 community development finan-
cial institution and its subsidiaries and affili-
ates.

(2) Exception

The Fund may provide not more than
$3,750,000 of assistance in addition to the
amount specified in paragraph (1) during the
same 3-year period to an existing community
development financial institution that pro-
poses to establish a subsidiary or affiliate for
the purpose of serving an investment area or
targeted population outside of any State and
outside of any metropolitan area presently
served by the institution, if—

(A) the subsidiary or affiliate—
(i) would be a community development
financial institution; and
(ii) independently—
(I) meets the selection criteria de-
scribed in section 4704 of this title; and
(IT) satisfies the selection criteria of
section 4706 of this title; and

(B) no other application for assistance to
serve the investment area or targeted popu-
lation has been submitted to the Adminis-
trator within a reasonable period of time
preceding the date of receipt of the applica-
tion at issue.

(3) Timing of assistance

Assistance may be provided as described in
paragraphs (1) and (2) in a lump sum or over a
period of time, as determined by the Fund.

(e) Matching requirements
(1) In general

Assistance other than technical assistance
shall be matched with funds from sources
other than the Federal Government on the
basis of not less than one dollar for each dollar
provided by the Fund. Such matching funds
shall be at least comparable in form and value
to assistance provided by the Fund. The Fund
shall provide no assistance (other than tech-

TITLE 12—BANKS AND BANKING

Page 1656

nical assistance) until a community develop-
ment financial institution has secured firm
commitments for the matching funds required.
(2) Exception

In the case of an applicant with severe con-
straints on available sources of matching
funds, the Fund may permit an applicant to
comply with the matching requirements of
paragraph (1) by—

(A) reducing such matching requirement
by 50 percent; or
(B) permitting an applicant to provide
matching funds in a form to be determined
at the discretion of the Fund, if such appli-
cant—
(1) has total assets of less than $100,000;
(ii) serves nonmetropolitan or rural
areas; and
(iii) is not requesting more than $25,000
in assistance.
(3) Limitation

Not more than 25 percent of the total funds
disbursed in any fiscal year by the Fund may
be matched as authorized under paragraph (2).
(4) Construction of “Federal Government

funds”

For purposes of this subsection, notwith-
standing section 105(a)(9) of the Housing and
Community Development Act of 1974 [42 U.S.C.
5305(a)(9)], funds provided pursuant to such
Act shall be considered to be Federal Govern-
ment funds.

(f) Terms and conditions

(1) Soundness of unregulated institutions

The Fund shall—

(A) ensure, to the maximum extent prac-
ticable, that each community development
financial institution (other than an insured
community development financial institu-
tion or depository institution holding com-
pany) assisted under this subchapter is fi-
nancially and managerially sound and main-
tains appropriate internal controls;

(B) require such institution to submit, not
less than once during each 18-month period,
a statement of financial condition audited
by an independent certified public account-
ant as part of the report required by section
4714(e)(1) of this title; and

(C) require that all assistance granted
under this section is used by the community
development financial institution or com-
munity development partnership in a man-
ner consistent with the purposes of this sub-
chapter.

(2) Assistance agreement
(A) In general

Before providing any assistance under this
subchapter, the Fund and each community
development financial institution to be as-
sisted shall enter into an agreement that re-
quires the institution to comply with per-
formance goals and abide by other terms and
conditions pertinent to assistance received
under this subchapter.

(B) Performance goals

Performance goals shall be negotiated be-
tween the Fund and each community devel-
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opment financial institution receiving as-
sistance based upon the strategic plan sub-
mitted pursuant to section 4704(b)(2) of this
title. Such goals may be modified with the
consent of the parties, or as provided in sub-
paragraph (C). Performance goals for insured
community development financial institu-
tions shall be determined in consultation
with the appropriate Federal banking agen-
cy.

(C) Sanctions

The agreement shall provide that, in the
event of fraud, mismanagement, noncompli-
ance with this subchapter, or noncompliance
with the terms of the agreement, the Fund,
in its discretion, may—

(i) require changes to the performance
goals imposed pursuant to subparagraph
B);

(ii) require changes to the strategic plan
submitted pursuant to section 4704(b)(2) of
this title;

(iii) revoke approval of the application;

(iv) reduce or terminate assistance;

(v) require repayment of assistance;

(vi) bar an applicant from reapplying for
assistance from the Fund; and

(vii) take such other actions as the Fund
deems appropriate.

(D) Consultation with tribal governments

In reviewing the performance of any as-
sisted community development financial in-
stitution, the investment area of which in-
cludes an Indian reservation, or the targeted
population of which includes an Indian tribe,
the Fund shall consult with, and seek input
from, any appropriate tribal government.

(g) Authority to sell equity investments and
loans

The Fund may, at any time, sell its equity in-
vestments and loans, but the Fund shall retain
the power to enforce limitations on assistance
entered into in accordance with the require-
ments of this subchapter until the performance
goals related to the investment or loan have
been met.

(h) No authority to limit supervision and regula-
tion

Nothing in this subchapter shall affect any au-
thority of the appropriate Federal banking
agency to supervise and regulate any institution
or company.

(Pub. L. 103-325, title I, §108, Sept. 23, 1994, 108
Stat. 2172.)

REFERENCES IN TEXT

Federal tax law, referred to in subsec. (a)(2)(B), is
classified generally to Title 26, Internal Revenue Code.

The Housing and Community Development Act of
1974, referred to in subsec. (e)(4), is Pub. L. 93-383, Aug.
22, 1974, 88 Stat. 633, as amended. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 5301 of Title 42, The Public Health
and Welfare, and Tables.

§4708. Training
(a) In general

The Fund may operate a training program to
increase the capacity and expertise of commu-
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nity development financial institutions and
other members of the financial services industry
to undertake community development finance
activities.

(b) Program activities

The training program shall provide edu-
cational programs to assist community develop-
ment financial institutions and other members
of the financial services industry in developing
lending and investment products, underwriting
and servicing loans, managing equity invest-
ments, and providing development services tar-
geted to areas of economic distress, low-income
persons, and persons who lack adequate access
to loans and equity investments.

(c) Participation

The training program shall be made available
to community development financial institu-
tions and other members of the financial serv-
ices industry that serve or seek to serve areas of
economic distress, low-income persons, and per-
sons who lack adequate access to loans and eq-
uity investments.

(d) Contracting

The Fund may offer the training program de-
scribed in this section directly or through a con-
tract with other organizations. The Fund may
contract to provide the training program
through organizations that possess special ex-
pertise in community development, without re-
gard to whether the organizations receive or are
eligible to receive assistance under this sub-
chapter.

(e) Coordination

The Fund shall coordinate with other appro-
priate Federal departments or agencies that op-
erate similar training programs in order to pre-
vent duplicative efforts.

(f) Regulatory fee for providing training services
(1) General rule

The Fund may, at the discretion of the Ad-
ministrator and in accordance with this sub-
section, assess and collect regulatory fees
solely to cover the costs of the Fund in provid-
ing training services under a training program
operated in accordance with this section.

(2) Persons subject to fee

Fees may be assessed under paragraph (1)
only on persons who participate in the train-
ing program.

(3) Limitation on manner of collection

Fees may be assessed and collected under
this subsection only in such manner as may
reasonably be expected to result in the collec-
tion of an aggregate amount of fees during any
fiscal year which does not exceed the aggre-
gate costs of the Fund for such year in provid-
ing training services under a training program
operated in accordance with this section?

(4) Limitation on amount of fee

The amount of any fee assessed under this
subsection on any person may not exceed the
amount which is reasonably based on the pro-

180 in original. Probably should be followed by a period.
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portion of the training services provided under
a training program operated in accordance
with this section which relate to such person.

(Pub. L. 103-325, title I, §109, Sept. 23, 1994, 108
Stat. 2176.)

§4709. Encouragement of private entities

The Fund may facilitate the organization of
corporations in which the Federal Government
has no ownership interest. The purpose of any
such entity shall be to assist community devel-
opment financial institutions in a manner that
is complementary to the activities of the Fund
under this subchapter. Any such entity shall be
managed exclusively by persons not employed
by the Federal Government or any agency or in-
strumentality thereof, or by any State or local
government or any agency or instrumentality
thereof.

(Pub. L. 103-325, title I, §110, Sept. 23, 1994, 108
Stat. 2177.)

§4710. Collection and compilation of information

The Fund shall—

(1) collect and compile information perti-
nent to community development financial in-
stitutions that will assist in creating, develop-
ing, expanding, and preserving such institu-
tions; and

(2) make such information available to pro-
mote the purposes of this subchapter.

(Pub. L. 103-325, title I, §111, Sept. 23, 1994, 108
Stat. 2177.)

§4711. Investment of receipts and proceeds

(a) Establishment of account

Any dividends on equity investments and pro-
ceeds from the disposition of investments, de-
posits, or credit union shares that are received
by the Fund as a result of assistance provided
pursuant to section 4707 or 4712 of this title, and
any fees received pursuant to section 4708(f) of
this title shall be deposited and accredited to an
account of the Fund in the United States Treas-
ury (hereafter in this section referred to as ‘‘the
account’’) established to carry out the purpose
of this subchapter.

(b) Investments

Upon request of the Administrator, the Sec-
retary of the Treasury shall invest amounts de-
posited in the account in public debt securities
with maturities suitable to the needs of the
Fund, as determined by the Administrator, and
bearing interest at rates determined by the Sec-
retary of the Treasury, comparable to current
market yields on outstanding marketable obli-
gations of the United States of similar matu-
rities.

(¢) Availability

Amounts deposited into the account and inter-
est earned on such amounts pursuant to this
section shall be available to the Fund until ex-
pended.

(Pub. L. 103-325, title I, §112, Sept. 23, 1994, 108
Stat. 2177.)
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§4712. Capitalization assistance to enhance li-
quidity
(a) Assistance
(1) In general

The Fund may provide assistance for the
purpose of providing capital to organizations
to purchase loans or otherwise enhance the li-
quidity of community development financial
institutions, if—

(A) the primary purpose of such organiza-
tions is to promote community develop-
ment; and

(B) any assistance received is matched
with funds—

(i) from sources other than the Federal
Government;

(ii) on the basis of not less than one dol-
lar for each dollar provided by the Fund;
and

(iii) that are comparable in form and
value to the assistance provided by the
Fund.

(2) Limitation on other assistance

An organization that receives assistance
under this section may not receive other fi-
nancial or technical assistance under this sub-
chapter.

(8) Construction of Federal Government funds

For purposes of this subsection, notwith-
standing section 105(a)(9) of the Housing and
Community Development Act of 1974 [42 U.S.C.
5305(a)(9)], funds provided pursuant to such
Act shall be considered to be Federal Govern-
ment funds.

(b) Selection

The selection of organizations to receive as-
sistance under this section shall be at the dis-
cretion of the Fund and in accordance with cri-
teria established by the Fund. In establishing
such criteria, the Fund shall take into account
the criteria contained in sections 4704(b) and
4706 of this title, as appropriate.

(¢) Amount of assistance

The Fund may provide a total of not more
than $5,000,000 of assistance to an organization
or its subsidiaries or affiliates under this section
during any 3-year period. Assistance may be pro-
vided in a lump sum or over a period of time, as
determined by the Fund.

(d) Audit and report requirements

Organizations that receive assistance from the
Fund in accordance with this section shall—

(1) submit to the Fund, not less than once in
every 18-month period, financial statements
audited by an independent certified public ac-
countant, as part of the report required by
paragraph (2);

(2) submit an annual report on its activities;
and

(3) keep such records as may be necessary to
disclose the manner in which any assistance
under this section is used.

(e) Limitations on liability
(1) Liability of Fund

The liability of the Fund and the United
States Government arising out of the provi-
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sion of assistance to any organization in ac-
cordance with this section shall be limited to
the amount of such assistance. The Fund shall
be exempt from any assessments and any
other liabilities that may be imposed on con-
trolling or principal shareholders by any Fed-
eral law or the law of any State, or territory.
Nothing in this paragraph shall affect the ap-
plication of Federal tax law.

(2) Liability of Government

This section does not oblige the Federal
Government, either directly or indirectly, to
provide any funds to any organization assisted
pursuant to this section, or to honor, reim-
burse, or otherwise guarantee any obligation
or liability of such an organization. This sec-
tion shall not be construed to imply that any
such organization or any obligations or securi-
ties of any such organization are backed by
the full faith and credit of the United States.

(f) Use of proceeds

Any proceeds from the sale of loans by an or-
ganization assisted under this section shall be
used by the seller for community development
purposes.

(Pub. L. 103-325, title I, §113, Sept. 23, 1994, 108
Stat. 2178.)

REFERENCES IN TEXT

The Housing and Community Development Act of
1974, referred to in subsec. (a)(3), is Pub. L. 93-383, Aug.
22, 1974, 88 Stat. 633, as amended. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 5301 of Title 42, The Public Health
and Welfare, and Tables.

Federal tax law, referred to in subsec. (e)(1), is classi-
fied generally to Title 26, Internal Revenue Code.

§4713. Incentives for depository institution par-
ticipation
(a) Function of Administrator
(1) In general

Of any funds appropriated pursuant to the
authorization in section 4718(a) of this title,
the funds made available for use in carrying
out this section in accordance with section
4718(a)(4) of this title shall be administered by
the Administrator of the Fund, in consulta-
tion with—

(A) the Federal banking agencies (as de-
fined in section 3 of the Federal Deposit In-
surance Act [12 U.S.C. 1813]) and the Na-
tional Credit Union Administration;

(B) the individuals named pursuant to
clauses (ii) and (iv) of section 4703(d)(2)(G) of
this title; and

(C) any other representatives of insured
depository institutions or other persons as
the Administrator may determine to be ap-
propriate.

(2) Applicability of Bank Enterprise Act of 1991

Subject to subsection (b) of this section and
the consultation requirement of paragraph
)—

(A) section 233 of the Bank Enterprise Act
of 1991 [12 U.S.C. 1834a] shall be applicable to
the Administrator, for purposes of this sec-
tion, in the same manner and to the same
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extent that such section is applicable to the
Community Enterprise Assessment Credit
Board;

(B) the Administrator shall, for purposes
of carrying out this section and section 233
of the Bank Enterprise Act of 1991 [12 U.S.C.
1834a]—

(i) have all powers and rights of the
Community Enterprise Assessment Credit
Board under section 233 of the Bank Enter-
prise Act of 1991 to administer and enforce
any provision of such section 233 which is
applicable to the Administrator under this
section; and

(ii) shall be subject to the same duties
and restrictions imposed on the Commu-
nity Enterprise Assessment Credit Board;
and

(C) the Administrator shall—

(i) have all powers and rights of an ap-
propriate Federal banking agency under
section 233(b)(2) of the Bank Enterprise
Act of 1991 [12 U.S.C. 1834a(b)(2)] to approve
or disapprove the designation of qualified
distressed communities for purposes of
this section and provide information and
assistance with respect to any such des-
ignation; and

(i1) shall be subject to the same duties
imposed on the appropriate Federal bank-
ing agencies under such section 233(b)(2).

(3) Awards

The Administrator shall determine the
amount of assessment credits, and shall make
awards of those credits.

(4) Regulations and guidelines

The Administrator may prescribe such regu-
lations and issue such guidelines as the Ad-
ministrator determines to be appropriate to
carry out this section.

(5) Exceptions to applicability

Notwithstanding paragraphs (1) through (4)
of this subsection, subsections (a)(1) and (e)(2)
of section 233 of the Bank Enterprise Act of
1991 [12 U.S.C. 1834a(a)(1), (e)(2)], and any other
provision of the Federal Deposit Insurance Act
[12 U.S.C. 1811 et seq.] relating to the Bank En-
terprise Act of 1991, do not apply to the Ad-
ministrator for purposes of this subchapter.

(b) Provisions relating to administration of this
section
(1) New lifeline accounts

In applying section 233 of the Bank Enter-
prise Act of 1991 [12 U.S.C. 1834a] for purposes
of this section, the Administrator shall treat
the provision of new lifeline accounts by an in-
sured depository institution as an activity
which is qualified to be taken into account
under section 233(a)(2)(A) of such Act.

(2) Determination of assessment credit

For the purpose of this subchapter, section
233(a)(3) of the Bank Enterprise Act of 1991 (12
U.S.C. 1834a(a)(3)) shall be applied by sub-
stituting the following text:
“(3) Amount of assessment credit

“The amount of an assessment credit which
may be awarded to an insured depository insti-
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tution to carry out the qualified activities of
the institution or of the subsidiaries of the in-
stitution pursuant to this section for any
semiannual period shall be equal to the sum
of—

“(A) with respect to qualifying activities
described in paragraph (2)(A), the amount
which is equal to—

‘(i) 5 percent of the sum of the amounts
determined under such subparagraph, in
the case of an institution which is not a
community development financial institu-
tion; or

““(ii) 15 percent of the sum of the
amounts determined under such subpara-
graph, in the case of an institution which
is a community development financial in-
stitution; and

‘“(B) with respect to qualifying activities
described in paragraph (2)(C), 15 percent of
the amounts determined under such subpara-
graph.”

(3) Adjustment of percentage

Section 233(a)(b) of the Bank Enterprise Act
of 1991 [12 U.S.C. 1834a(a)(5)] shall be applied
for purposes of this section by—

(A) substituting ‘‘institutions which are
community development financial institu-
tions” for ‘‘institutions which meet the
community development organization re-
quirements under section 234 [12 TU.S.C.
1834b]”’; and

(B) substituting ‘‘institutions which are
not community development financial insti-
tutions” for ‘“‘institutions which do not meet
such requirements’’.

(4) Designation of QDC

Section 233(b)(2) of the Bank Enterprise Act
of 1991 [12 U.S.C. 1834a(b)(2)] shall be applied
for purposes of this section without regard to
subparagraph (A)(ii) of such section 233(b)(2).

(5) Operation on annual basis

The Administrator may, in the Administra-
tor’s discretion, apply section 233 of the Bank
Enterprise Act of 1991 for purposes of this sec-
tion by providing community enterprise as-
sessment credits with respect to annual peri-
ods rather than semiannual periods.

(6) Outreach

The Administrator shall ensure that infor-
mation about the Bank Enterprise Act of 1991
under this section is widely disseminated to
all interested parties.

(7) Qualified activities

For the purpose of this subchapter, section
233(a)(2)(A) of the Bank Enterprise Act of 1991
shall be applied by inserting ‘‘of the increase”
after ‘‘the amount”.

(Pub. L. 103-325, title I, §114, Sept. 23, 1994, 108
Stat. 2179.)

REFERENCES IN TEXT

The Bank Enterprise Act of 1991, referred to in sub-
secs. (a)(2), (5) and (b)(6), is subtitle C (§§231-234) of title
II of Pub. L. 102-242, Dec. 19, 1991, 105 Stat. 2308-2315,
which enacted sections 1834 to 1834b of this title,
amended section 1817 of this title, and enacted provi-
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sions set out as a note under section 1811 of this title.
For complete classification of this Act to the Code, see
Short Title of 1991 Amendment note set out under sec-
tion 1811 of this title and Tables.

The Federal Deposit Insurance Act, referred to in
subsec. (a)(b), is act Sept. 21, 1950, ch. 967, §2, 64 Stat.
873, as amended, which is classified generally to chap-
ter 16 (§1811 et seq.) of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 1811 of this title and Tables.

CODIFICATION
Section is comprised of section 114 of Pub. L. 103-325.

Subsec. (¢) of section 114 of Pub. L. 103-325 amended
section 1834a of this title.

§4714. Recordkeeping
(a) In general

A community development financial institu-
tion receiving assistance from the Fund shall
keep such records, for such periods as may be
prescribed by the Fund and necessary to disclose
the manner in which any assistance under this
subchapter is used and to demonstrate compli-
ance with the requirements of this subchapter.
(b) User profile information

The Fund shall require each community devel-
opment financial institution or other organiza-
tion receiving assistance from the Fund to com-
pile such data, as is determined to be appro-
priate by the Fund, on the gender, race, eth-
nicity, national origin, or other pertinent infor-
mation concerning individuals that utilize the
services of the assisted institution to ensure
that targeted populations and low-income resi-
dents of investment areas are adequately served.
(c) Access to records

The Fund shall have access on demand, for the
purpose of determining compliance with this
subchapter, to any records of a community de-
velopment financial institution or other organi-
zation that receives assistance from the Fund.
(d) Review

Not less than annually, the Fund shall review
the progress of each assisted community devel-
opment financial institution in carrying out its
strategic plan, meeting its performance goals,
and satisfying the terms and conditions of its
assistance agreement.

(e) Reporting
(1) Annual reports

The Fund shall require each community de-
velopment financial institution receiving as-
sistance under this subchapter to submit an
annual report to the Fund on its activities, its
financial condition, and its success in meeting
performance goals, in satisfying the terms and
conditions of its assistance agreement, and in
complying with other requirements of this
subchapter, in such form and manner as the
Fund shall specify.

(2) Availability of reports

The Fund, after deleting or redacting any
material as appropriate to protect privacy or
proprietary interests, shall make such reports
submitted under paragraph (1) available for
public inspection.

(Pub. L. 103-325, title I, §115, Sept. 23, 1994, 108
Stat. 2184.)
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§4715. Special provisions with respect to institu-
tions that are supervised by Federal banking
agencies

(a) Consultation with appropriate agencies

The Fund shall consult with and consider the
views of the appropriate Federal banking agency
prior to providing assistance under this sub-
chapter to—

(1) an insured community development fi-
nancial institution;

(2) any community development financial in-
stitution that is examined by or subject to the
reporting requirements of an appropriate Fed-
eral banking agency; or

(3) any community development financial in-
stitution that has as its community partner
an institution that is examined by or subject
to the reporting requirements of an appro-
priate Federal banking agency.

(b) Requests for information, reports, or records
(1) In general

Except as provided in paragraph (4), not-
withstanding any other provisions of this sub-
chapter, prior to directly requesting informa-
tion from or imposing reporting or record-
keeping requirements on an insured commu-
nity development financial institution or
other institution that is examined by or sub-
ject to the reporting requirements of an appro-
priate Federal banking agency, the Fund shall
consult with the appropriate Federal banking
agency to determine if the information re-
quested is available from or may be obtained
by such agency in the form, format, or detail
required by the Fund.

(2) Timing of response from appropriate Fed-
eral banking agency

If the information, reports, or records re-
quested by the Fund pursuant to paragraph (1)
are not provided by the appropriate Federal
banking agency in less than 15 calendar days
after the date on which the material is re-
quested, the Fund may request the informa-
tion from or impose the recordkeeping or re-
porting requirements directly on such institu-
tions with notice to the appropriate Federal
banking agency.

(3) Elimination of duplicative information and
reporting requirements

The Fund shall use any information pro-
vided the appropriate Federal banking agency
under this section to the extent practicable to
eliminate duplicative requests for information
and reports from, and recordkeeping by an in-
sured community development financial insti-
tution or other institution that is examined
by or subject to the reporting requirements of
an appropriate Federal banking agency.

(4) Exception

Notwithstanding paragraphs (1) and (2), the
Fund may require an insured community de-
velopment financial institution or other insti-
tution that is examined by or subject to the
reporting requirements of an appropriate Fed-
eral banking agency to provide information
with respect to the institution’s implementa-
tion of its strategic plan or compliance with
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the terms of its assistance agreement under
this subchapter, after providing notice to the
appropriate Federal banking agency.

(c) Exclusion for examination reports

Nothing in this section shall be construed to
permit the Fund to require an insured commu-
nity development financial institution or other
institution that is examined by or subject to the
reporting requirements of an appropriate Fed-
eral banking agency, to obtain, maintain, or fur-
nish an examination report of any appropriate
Federal banking agency or records contained in
or related to such a report.

(d) Sharing of information

The Fund and the appropriate Federal banking
agency shall promptly notify each other of ma-
terial concerns about an insured community de-
velopment financial institution or other institu-
tion that is examined by or subject to the re-
porting requirements of an appropriate Federal
banking agency, and share appropriate informa-
tion relating to such concerns.

(e) Disclosure prohibited

Neither the Fund nor the appropriate Federal
banking agency shall disclose confidential infor-
mation obtained pursuant to this section from
any party without the written consent of that
party.

(f) Privilege maintained

The Fund, the appropriate Federal banking
agency, and any other party providing informa-
tion under this section shall not be deemed to
have waived any privilege applicable to any in-
formation or data, or any portion thereof, by
providing such information or data to the other
party or by permitting such data or informa-
tion, or any copies or portions thereof, to be
used by the other party.

(g) Exceptions

Nothing in this section shall authorize the
Fund or the appropriate Federal banking agency
to withhold information from the Congress or
prevent it from complying with a request for in-
formation from a Federal department or agency
in compliance with applicable law.

(h) Sanctions
(1) Notification

The Fund shall notify the appropriate Fed-
eral banking agency before imposing any sanc-
tion pursuant to the authority in section
4707(f)(2)(C) of this title on an insured commu-
nity development financial institution or
other institution that is examined by or sub-
ject to the reporting requirements of that
agency.

(2) Exceptions

The Fund shall not impose a sanction re-
ferred to in paragraph (1) if the appropriate
Federal banking agency, in writing, not later
than 30 calendar days after receiving notice
from the Fund—

(A) objects to the proposed sanction;

(B) determines that the sanction would—
(i) have a material adverse effect on the

safety and soundness of the institution; or
(ii) impede or interfere with an enforce-

ment action against that institution by

that agency;
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(C) proposes a comparable alternative ac-
tion; and
(D) specifically explains—

(i) the basis for the determination under
subparagraph (B) and, if appropriate, pro-
vides documentation to support the deter-
mination; and

(ii) how the alternative action suggested
pursuant to subparagraph (C) would be as
effective as the sanction proposed by the
Fund in securing compliance with this
subchapter and deterring future non-
compliance.

(i) Safety and soundness considerations

The Fund and each appropriate Federal bank-
ing agency shall cooperate and respond to re-
quests from each other and from other appro-
priate Federal banking agencies in a manner
that ensures the safety and soundness of the in-
sured community development financial institu-
tion or other institution that is examined by or
subject to the reporting requirements of an ap-
propriate Federal banking agency.

(Pub. L. 103-325, title I, §116, Sept. 23, 1994, 108
Stat. 2185.)

§4716. Studies and reports; examination and
audit

(a) Annual report by Fund

The Fund shall conduct an annual evaluation
of the activities carried out by the Fund and the
community development financial institutions
and other organizations assisted pursuant to
this subchapter, and shall submit a report of its
findings to the President and the Congress not
later than 120 days after the end of each fiscal
year of the Fund. The report shall include finan-
cial statements audited in accordance with sub-
section (f) of this section.

(b) Optional studies

The Fund may conduct such studies as the
Fund determines necessary to further the pur-
pose of this subchapter and to facilitate invest-
ment in distressed communities. The findings of
any studies conducted pursuant to this sub-
section shall be included in the report required
by subsection (a) of this section.

(c) Native American lending study

(1) In general

The Fund shall conduct a study on lending
and investment practices on Indian reserva-
tions and other land held in trust by the
United States. Such study shall—

(A) identify barriers to private financing
on such lands; and
(B) identify the impact of such barriers on
access to capital and credit for Native Amer-
ican populations.
(2) Report

Not later than 12 months after the date on
which the Administrator is appointed, the
Fund shall submit a report to the President
and the Congress that—

(A) contains the findings of the study con-

ducted under paragraph (1);

(B) recommends any necessary statutory
and regulatory changes to existing Federal
programs; and
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(C) makes policy recommendations for
community development financial institu-
tions, insured depository institutions, sec-
ondary market institutions, and other pri-
vate sector capital institutions to better
serve such populations.

(d) Investment, governance, and role of Fund

Thirty months after the appointment and
qualification of the Administrator, the Comp-
troller General of the United States shall sub-
mit to the President and the Congress a study
evaluating the structure, governance, and per-
formance of the Fund.

(e) Consultation

In the conduct of the studies required under
this section, the Fund shall consult, as appro-
priate, with the Comptroller of the Currency,
the Federal Deposit Insurance Corporation, the
Board of Governors of the Federal Reserve Sys-
tem, the Federal Housing Finance Agency, the
Farm Credit Administration, the Director of the
Office of Thrift Supervision, the National Credit
Union Administration Board, Indian tribal gov-
ernments, community reinvestment organiza-
tions, civil rights organizations, consumer orga-
nizations, financial organizations, and such rep-
resentatives of agencies or other persons, at the
discretion of the Fund.

(f) Examination and audit

The financial statements of the Fund shall be
audited in accordance with section 9105 of title
31, except that audits required by section 9105(a)
of such title shall be performed annually.

(Pub. L. 103-325, title I, §117, Sept. 23, 1994, 108
Stat. 2187, Pub. L. 110-289, div. A, title II,
§1216(b), July 30, 2008, 122 Stat. 2792.)

AMENDMENTS

2008—Subsec. (e). Pub. L. 110-289 substituted ‘‘Federal
Housing Finance Agency’” for ‘“Federal Housing Fi-
nance Board”.

§4717. Enforcement

(a) Regulations
(1) In general

Not later than 180 days after the appoint-
ment and qualification of the Administrator,
the Fund shall promulgate such regulations as
may be necessary to carry out this subchapter.
(2) Regulations required

The regulations promulgated under para-
graph (1) shall include regulations applicable
to community development financial institu-
tions that are not insured depository institu-
tions to—

(A) prevent conflicts of interest on the
part of directors, officers, and employees of
community development financial institu-
tions as the Fund determines to be appro-
priate; and

(B) establish such standards with respect
to loans by a community development finan-
cial institution to any director, officer, or
employee of such institution as the Fund de-
termines to be appropriate, including loan
amount limitations.

(b) Administrative enforcement

The provisions of this subchapter, and regula-
tions prescribed and agreements entered into



Page 1663

under this subchapter, shall be enforced under
section 8 of the Federal Deposit Insurance Act
[12 U.S.C. 1818] by the appropriate Federal bank-
ing agency, in the case of an insured community
development financial institution. A violation of
this subchapter, or any regulation prescribed
under or any agreement entered into under this
subchapter, shall be treated as a violation of the
Federal Deposit Insurance Act [12 U.S.C. 1811 et
seq.].

(Pub. L. 103-325, title I, §119, Sept. 23, 1994, 108
Stat. 2188.)

REFERENCES IN TEXT

The Federal Deposit Insurance Act, referred to in
subsec. (b), is act Sept. 21, 1950, ch. 967, §2, 64 Stat. 873,
as amended, which is classified generally to chapter 16
(§1811 et seq.) of this title. For complete classification
of this Act to the Code, see Short Title note set out
under section 1811 of this title and Tables.

CODIFICATION

Section is comprised of section 119 of Pub. L. 103-325.
Subsec. (¢) of section 119 of Pub. L. 103-325 amended
section 657 of Title 18, Crimes and Criminal Procedure.

§4718. Authorization of appropriations

(a) Fund authorization
(1) In general

To carry out this subchapter, there are au-
thorized to be appropriated to the Fund, to re-
main available until expended—

(A) $60,000,000 for fiscal year 1995;

(B) $104,000,000 for fiscal year 1996;

(C) $107,000,000 for fiscal year 1997; and
(D) $111,000,000 for fiscal year 1998;

or such greater sums as may be necessary to
carry out this subchapter.

(2) Administrative expenses
(A) In general

Of amounts authorized to be appropriated
to the Fund pursuant to this section, not
more than $5,550,000 may be used by the
Fund in each fiscal year to pay the adminis-
trative costs and expenses of the Fund. Costs
associated with the training program estab-
lished under section 4708 of this title and the
technical assistance program established
under section 4707 of this title shall not be
considered to be administrative expenses for
purposes of this paragraph.

(B) Calculations

The amounts referred to in paragraphs (3)
and (4) shall be calculated after subtracting
the amount referred to in subparagraph (A)
of this paragraph from the total amount ap-
propriated to the Fund in accordance with
paragraph (1) in any fiscal year.

(3) Capitalization assistance

Not more than 5 percent of the amounts au-
thorized to be appropriated under paragraph
(1) may be used as provided in section 4712 of
this title.

(4) Availability for funding section 4713 of this
title

335 percent of the amounts appropriated to
the Fund for any fiscal year pursuant to the
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authorization in paragraph (1) shall be avail-

able for use in carrying out section 4713 of this

title.

(5) Support of community development finan-
cial institutions

The Administrator shall allocate funds au-
thorized under this section, to the maximum
extent practicable, for the support of commu-
nity development financial institutions.

(b) Community Development Credit Union Re-
volving Loan Fund

There are authorized to be appropriated for
the purposes of the Community Development
Credit Union Revolving Loan Fund—

(1) $4,000,000 for fiscal year 1995;
(2) $2,000,000 for fiscal year 1996;
(3) $2,000,000 for fiscal year 1997; and
(4) $2,000,000 for fiscal year 1998.
(c) Budgetary treatment

Amounts authorized to be appropriated under
this section shall be subject to discretionary
spending caps, as provided in section 6651 of title
2, and therefore shall reduce by an equal amount
funds made available for other discretionary
spending programs.

(Pub. L. 103-325, title I, §121, Sept. 23, 1994, 108
Stat. 2189.)

REFERENCES IN TEXT

Section 665 of title 2, referred to in subsec. (c), was re-
pealed by Pub. L. 105-33, title X, §10118(a), Aug. 5, 1997,
111 Stat. 695.

SUBCHAPTER II—SMALL BUSINESS
CAPITAL ENHANCEMENT

§4741. Findings and purposes
(a) Findings

The Congress finds that—

(1) small business concerns are a vital part
of the economy, accounting for the majority
of new jobs, new products, and new services
created in the United States;

(2) adequate access to debt capital is a criti-
cal component for small business develop-
ment, productivity, expansion, and success in
the United States;

(3) commercial banks are the most impor-
tant suppliers of debt capital to small business
concerns in the United States;

(4) commercial banks and other depository
institutions have various incentives to mini-
mize their risk in financing small business
concerns;

(5) as a result of such incentives, many small
business concerns with economically sound fi-
nancing needs are unable to obtain access to
needed debt capital;

(6) the small business capital access pro-
grams implemented by certain States are a
flexible and efficient tool to assist financial
institutions in providing access to needed debt
capital for many small business concerns in a
manner consistent with safety and soundness
regulations;

(7) a small business capital access program
would complement other programs which as-

1See References in Text note below.
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sist small business concerns in obtaining ac-
cess to capital; and

(8) Federal policy can stimulate and acceler-
ate efforts by States to implement small busi-
ness capital access programs by providing an
incentive to States, while leaving the adminis-
tration of such programs to each participating
State.

(b) Purposes

By encouraging States to implement adminis-
tratively efficient capital access programs that
encourage commercial banks and other deposi-
tory institutions to provide access to debt cap-
ital for a broad portfolio of small business con-
cerns, and thereby promote a more efficient and
effective debt market, the purposes of this sub-
chapter are—

(1) to promote economic opportunity and
growth;

(2) to create jobs;

(3) to promote economic efficiency;

(4) to enhance productivity; and

(5) to spur innovation.

(Pub. L. 103-325, title II, §251, Sept. 23, 1994, 108
Stat. 2203.)

EFFECTIVE DATE

Section 261 of title II of Pub. L. 103-325 provided that:
“This subtitle [subtitle B (§§251-261) of title II of Pub.
L. 103-325, enacting this subchapter] shall become effec-
tive on January 6, 1996.”’

§4742. Definitions

For purposes of this subchapter—

(1) the term “Fund” means the Community
Development Financial Institutions Fund es-
tablished under section 4703 of this title;

(2) the term ‘‘appropriate Federal banking
agency’—

(A) has the same meaning as in section

1813 of this title; and

(B) includes the National Credit Union Ad-
ministration Board in the case of any credit
union the deposits of which are insured in
accordance with the Federal Credit Union

Act [12 U.S.C. 1751 et seq.];

(3) the term ‘‘early loan’ means a loan en-
rolled at a time when the aggregate covered
amount of loans previously enrolled under the
Program by a particular participating finan-
cial institution is less than $5,000,000;

(4) the term ‘‘enrolled loan’ means a loan
made by a participating financial institution
that is enrolled by a participating State in ac-
cordance with this subchapter;

(5) the term ‘‘financial institution” means
any federally chartered or State-chartered
commercial bank, savings association, savings
bank, or credit union;

(6) the term ‘“‘participating financial institu-
tion’ means any financial institution that has
entered into a participation agreement with a
participating State in accordance with section
4744 of this title;

(7) the term ‘‘participating State” means
any State that has been approved for partici-
pation in the Program in accordance with sec-
tion 4743 of this title;

(8) the term ‘‘passive real estate ownership”
means ownership of real estate for the purpose
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of deriving income from speculation, trade, or
rental, except that such term shall not in-
clude—

(A) the ownership of that portion of real
estate being used or intended to be used for
the operation of the business of the owner of
the real estate (other than the business of
passive ownership of real estate); or

(B) the ownership of real estate for the
purpose of construction or renovation, until
the completion of the construction or ren-
ovation phase;

(9) the term ‘“‘Program’” means the Small
Business Capital Enhancement Program estab-
lished under this subchapter;

(10) the term ‘‘reserve fund’ means a fund,
established by a participating State, ear-
marked for a particular participating financial
institution, for the purposes of—

(A) depositing all required premium
charges paid by the participating financial
institution and by each borrower receiving a
loan under the Program from a participating
financial institution;

(B) depositing contributions made by the
participating State; and

(C) covering losses on enrolled loans by
disbursing accumulated funds; and

(11) the term ‘‘State’” means—

(A) a State of the United States;

(B) the District of Columbia;

(C) any political subdivision of a State of
the United States, which subdivision has a
population in excess of the population of the
least populated State of the United States;
and

(D) any other political subdivision of a
State of the United States that the Fund de-
termines has the capacity to participate in
the program.?!

(Pub. L. 103-325, title II, §252, Sept. 23, 1994, 108
Stat. 2204.)

REFERENCES IN TEXT

The Federal Credit Union Act, referred to in par.
(2)(B), is act June 26, 1934, ch. 750, 48 Stat. 1216, as
amended, which is classified generally to chapter 14
(§1751 et seq.) of this title. For complete classification
of this Act to the Code, see section 1751 of this title and
Tables.

§4743. Approving States for participation
(a) Application

Any State may apply to the Fund for approval
to be a participating State under the Program
and to be eligible for reimbursement by the
Fund pursuant to section 4747 of this title.
(b) Approval criteria

The Fund shall approve a State to be a partici-
pating State, if—

(1) a specific department or agency of the
State has been designated to implement the
Program;

(2) all legal actions necessary to enable such
designated department or agency to imple-
ment the Program have been accomplished;

(3) funds in the amount of at least $1 for
every 2 people residing in the State (as of the

180 in original. Probably should be capitalized.
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last decennial census for which data have been
released) are available and have been legally
committed to contributions by the State to
reserve funds, with such funds being available
without time limit and without requiring ad-
ditional legal action, except that such require-
ments shall not be construed to limit the au-
thority of the State to take action at a later
time that results in the termination of its ob-
ligation to enroll loans and make contribu-
tions to reserve funds;

(4) the State has prescribed a form of par-
ticipation agreement to be entered into be-
tween it and each participating financial insti-
tution that is consistent with the require-
ments and purposes of this subchapter; and

() the State and the Fund have executed a
reimbursement agreement that conforms to
the requirements of this subchapter.

(c) Existing State programs
(1) In general

A State that is not a participating State,
but that has its own capital access program
providing portfolio insurance for business
loans (based on a separate loss reserve fund for
each financial institution), may apply at any
time to the Fund to be approved to be a par-
ticipating State. The Fund shall approve such
State to be a participating State, and to be el-
igible for reimbursements by the Fund pursu-
ant to section 4747 of this title, if the State—

(A) satisfies the requirements of sub-
sections (a) and (b) of this section; and
(B) certifies that each affected financial
institution has satisfied the requirements of
section 4744 of this title.
(2) Applicable terms of participation
(A) Status of institutions

If a State is approved for participation
under paragraph (1), each financial institu-
tion with a participation agreement in effect
with the participating State shall imme-
diately be considered a participating finan-
cial institution. Reimbursements may be
made under section 47471 of this title in con-
nection with all contributions made to the
reserve fund by the State in connection with
lending that occurs on or after the date on
which the Fund approves the State for par-
ticipation.

(B) Effective date of participation

If an amended participation agreement
that conforms with section 4745 of this title
is required in order to secure participation
approval by the Fund, contributions subject
to reimbursement under section 4747 of this
title shall include only those contributions
made to a reserve fund with respect to loans
enrolled on or after the date that an amend-
ed participation agreement between the par-
ticipating State and the participating finan-
cial institution becomes effective.

(C) Use of accumulated reserve funds

A State that is approved for participation
in accordance with this subsection may con-
tinue to implement the program?2 utilizing

1See References in Text note below.
280 in original. Probably should be capitalized.
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the reserve funds accumulated under the
State program.
(d) Prior appropriations requirement

The Fund shall not approve a State for par-
ticipation in the Program until at least
$50,000,000 has been appropriated to the Fund
(subject to an appropriations Act), without fis-
cal year limitation, for the purpose of making
reimbursements pursuant to section 4747 of this
title and otherwise carrying out this subchapter.
(e) Amendments to agreements

If a State that has been approved to be a par-
ticipating State wishes to amend its form of
participation agreement and continue to be a
participating State, such State shall submit
such amendment for review by the Fund in ac-
cordance with subsection (b)(4) of this section.
Any such amendment shall become effective
only after it has been approved by the Fund.

(Pub. L. 103-325, title II, §253, Sept. 23, 1994, 108
Stat. 2205.)

REFERENCES IN TEXT

Section 4747 of this title, referred to in subsec.
(c)(2)(A), was in the original ‘‘section 237 and was
translated as reading ‘‘section 257’ meaning section 257
of Pub. L. 103-325, to reflect the probable intent of Con-
gress. Pub. L. 103-325 does not contain a section 237.

§ 4744, Participation agreements
(a) In general

A participating State may enter into a par-
ticipation agreement with any financial institu-
tion determined by the participating State,
after consultation with the appropriate Federal
banking agency, to have sufficient commercial
lending experience and financial and managerial
capacity to participate in the Program. The de-
termination by the State shall not be reviewable
by the Fund.

(b) Participating financial institutions

Upon entering into the participation agree-
ment with the participating State, the financial
institution shall become a participating finan-
cial institution eligible to enroll loans under the
Program.

(Pub. L. 103-325, title II, §254, Sept. 23, 1994, 108
Stat. 2207.)

§4745. Terms of participation agreements
(a) In general

The participation agreement to be entered
into by a participating State and a participating
financial institution shall include all provisions
required by this section, and shall not include
any provisions inconsistent with the provisions
of this section.

(b) Establishment of separate reserve funds

A separate reserve fund shall be established by
the participating State for each participating fi-
nancial institution. All funds credited to a re-
serve fund shall be the exclusive property of the
participating State. Each reserve fund shall be
an administrative account for the purposes of—

(1) receiving all required premium charges to
be paid by the borrower and participating fi-
nancial institution and contributions by the
participating State; and
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(2) disbursing funds, either to cover losses
sustained by the participating financial insti-
tution in connection with loans made under
the Program, or as contemplated by sub-
sections (d) and (r) of this section.

(c) Investment authority

Subject to applicable State law, the partici-
pating State may invest, or cause to be in-
vested, funds held in a reserve fund by establish-
ing a deposit account at the participating finan-
cial institution in the name of the participating
State. In the event that funds in the reserve
fund are not deposited in such an account, such
funds shall be invested in a form that the par-
ticipating State determines is safe and liquid.
(d) Earned income and interest

Interest or income earned on the funds cred-
ited to a reserve fund shall be deemed to be part
of the reserve fund, except that a participating
State may, as further specified in the participa-
tion agreement, provide authority for the par-
ticipating State to withdraw some or all of such
interest or income earned.

(e) Loan terms and conditions

(1) In general

A loan to be filed for enrollment under the
Program may be made with such interest rate,
fees, and other terms and conditions as agreed
upon by the participating financial institution
and the borrower, consistent with applicable
law.

(2) Lines of credit

If a loan to be filed for enrollment is in the
form of a line of credit, the amount of the loan
shall be considered to be the maximum
amount that can be drawn by the borrower
against the line of credit.

(f) Enrollment process
(1) Filing
(A) In general

A participating financial institution shall
file each loan made under the Program for
enrollment by completing and submitting to
the participating State a form prescribed by
the participating State.

(B) Form

The form referred to in subparagraph (A)
shall include a representation by the partici-
pating financial institution that it has com-
plied with the participation agreement in
enrolling the loan with the State.

(C) Premium charges

Accompanying the completed form shall
be the nonrefundable premium charges paid
by the borrower and the participating finan-
cial institution, or evidence that such pre-
mium charges have been deposited into the
deposit account containing the reserve fund,
if applicable.

(D) Submission

The participation agreement shall require
that the items required by this subsection
shall be submitted to the participating State
by the participating financial institutions
not later than 10 calendar days after a loan
is made.
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(2) Enrollment by State

Upon receipt by the participating State of
the filing submitted in accordance with para-
graph (1), the participating State shall
promptly enroll the loan and make a matching
contribution to the reserve fund in accordance
with subsection (j) of this section, unless the
information submitted indicates that the par-
ticipating financial institution has not com-
plied with the participation agreement in en-
rolling the loan.

(g) Coverage amount

In filing a loan for enrollment under the Pro-
gram, the participating financial institution
may specify an amount to be covered under the
Program that is less than the full amount of the
loan.

(h) Premium charges
(1) Minimum and maximum amounts

The premium charges payable to the reserve
fund by the borrower and the participating fi-
nancial institution shall be prescribed by the
participating financial institution, within
minimum and maximum limits set forth in
the participation agreement. The participa-
tion agreement shall establish minimum and
maximum limits whereby the sum of the pre-
mium charges paid in connection with a loan
by the borrower and the participating finan-
cial institution is not less than 3 percent nor
more than 7 percent of the amount of the loan
covered under the Program.

(2) Allocation of premium charges

The participation agreement shall specify
terms for allocating premium charges between
the borrower and the participating financial
institution. However, if the participating fi-
nancial institution is required to pay any of
the premium charges, the participation agree-
ment shall authorize the participating finan-
cial institution to recover from the borrower
the cost of the payment of the participating fi-
nancial institution, in any manner on which
the participating financial institution and the
borrower agree.

(i) Restrictions
(1) Actions prohibited

Except as provided in subsection (h) of this
section and paragraph (2) of this subsection,
the participating State may not—

(A) impose any restrictions or require-
ments, relating to the interest rate, fees,
collateral, or other business terms and con-
ditions of the loan; or

(B) condition enrollment of a loan in the
Program on the review by the State of the
risk or creditworthiness of a loan.

(2) Effect on other law
Nothing in this subchapter shall affect the
applicability of any other law to the conduct
by a participating financial institution of its
business.
(j) State contributions

In enrolling a loan under the Program, the
participating State shall contribute to the re-
serve fund an amount, as provided for in the par-
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ticipation agreement, which shall not be less
than the sum of the amount of premium charges
paid by the borrower and the participating fi-
nancial institution.

(k) Submission of claims
(1) Filing

If a participating financial institution
charges off all or part of an enrolled loan, such
participating financial institution may file a
claim for reimbursement with the participat-
ing State by submitting a form that—

(A) includes the representation by the par-
ticipating financial institution that it is fil-
ing the claim in accordance with the terms
of the applicable participation agreement;
and

(B) contains such other information as
may be required by the participating State.

(2) Timing

Any claim filed under paragraph (1) shall be
filed contemporaneously with the action of
the participating financial institution to
charge off all or part of an enrolled loan. The
participating financial institution shall deter-
mine when and how much to charge off on an
enrolled loan, in a manner consistent with its
usual method for making such determinations
on business loans that are not enrolled loans
under this subchapter.

(1) Elements of claims

A claim filed by a participating financial in-
stitution may include the amount of principal
charged off, not to exceed the covered amount of
the loan. Such claim may also include accrued
interest and out-of-pocket expenses, if and to
the extent provided for under the participation
agreement.

(m) Payment of claims
(1) In general

Except as provided in subsection (n) of this
section and paragraph (2) of this subsection,
upon receipt of a claim filed in accordance
with this section and the participation agree-
ment, the participating State shall promptly
pay to the participating financial institution,
from funds in the reserve fund, the full
amount of the claim as submitted.

(2) Insufficient reserve funds

If there are insufficient funds in the reserve
fund to cover the entire amount of a claim of
a participating financial institution, the par-
ticipating State shall pay to the participating
financial institution an amount equal to the
current balance in the reserve fund. If the en-
rolled loan for which the claim has been
filed—

(A) is not an early loan, such payment
shall be deemed fully to satisfy the claim,
and the participating financial institution
shall have no other or further right to re-
ceive any amount from the reserve fund with
respect to such claim; or

(B) is an early loan, such payment shall
not be deemed fully to satisfy the claim of
the participating financial institution, and
at such time as the remaining balance of the
claim does not exceed 75 percent of the bal-
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ance in the reserve fund, the participating
State shall, upon the request of the partici-
pating financial institution, pay any re-
maining amount of the claim.

(n) Denial of claims

A participating State may deny a claim if a
representation or warranty made by the partici-
pating financial institution to the participating
State at the time that the loan was filed for en-
rollment or at the time that the claim was sub-
mitted was known by the participating financial
institution to be false.

(0) Subsequent recovery of claim amount

If, subsequent to payment of a claim by the
participating State, a participating financial in-
stitution recovers from a borrower any amount
for which payment of the claim was made, the
participating financial institution shall prompt-
ly pay to the participating State for deposit into
the reserve fund the amount recovered, less any
expenses incurred by the institution in collec-
tion of such amount.

(p) Participation agreement terms

(1) In general

In connection with the filing of a loan for
enrollment in the Program, the participation
agreement—

(A) shall require the participating finan-
cial institution to obtain an assurance from
each borrower that—

(i) the proceeds of the loan will be used
for a business purpose;

(ii) the loan will not be used to finance
passive real estate ownership; and

(iii) the borrower is not—

(I) an executive officer, director, or
principal shareholder of the participat-
ing financial institution;

(IT) a member of the immediate family
of an executive officer, director, or prin-
cipal shareholder of the participating fi-
nancial institution; or

(ITI) a related interest of any such ex-
ecutive officer, director, principal share-
holder, or member of the immediate fam-
ily;

(B) shall require the participating finan-
cial institution to provide assurances to the
participating State that the loan has not
been made in order to place under the pro-
tection of the Program prior debt that is not
covered under the Program and that is or
was owed by the borrower to the participat-
ing financial institution or to an affiliate of
the participating financial institution;

(C) may provide that if—

(i) a participating financial institution
makes a loan to a borrower that is a refi-
nancing of a loan previously made to the
borrower by the participating financial in-
stitution or an affiliate of the participat-
ing financial institution;

(ii) such prior loan was not enrolled in
the Program; and

(iii) additional or new financing is ex-
tended by the participating financial insti-
tution as part of the refinancing,

the participating financial institution may
file the loan for enrollment, with the
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amount to be covered under the Program not
to exceed the amount of any additional or
new financing; and

(D) may include additional restrictions on
the eligibility of loans or borrowers that are
not inconsistent with the provisions and
purposes of this subchapter.

(2) Definitions

For purposes of this subsection, the terms
‘“‘executive officer’”, ‘‘director’, ‘‘principal
shareholder”’, ‘“‘immediate family’’, and ‘‘relat-
ed interest’” refer to the same relationship to
a participating financial institution as the re-
lationship described in part 215 of title 12 of
the Code of Federal Regulations, or any suc-
cessor to such part.

(q@) Termination clause

In each participation agreement, the partici-
pating State shall reserve for itself the ability
to terminate its obligation to enroll loans under
the Program. Any such termination shall be pro-
spective only, and shall not apply to amounts of
loans enrolled under the Program prior to such
termination.

(r) Allowable withdrawals from fund

The participation agreement may provide
that, if, for any consecutive period of not less
than 24 months, the aggregate outstanding bal-
ance of all enrolled loans for a participating fi-
nancial institution is continually less than the
outstanding balance in the reserve fund for that
participating financial institution, the partici-
pating State, in its discretion, may withdraw an
amount from the reserve fund to bring the bal-
ance in the reserve fund down to the outstand-
ing balance of all such enrolled loans.

(s) Grandfathered provision
(1) Special treatment of premium charges

Notwithstanding subsection (b) or (d) of this
section, the participation agreement, if explic-
itly authorized by a statute enacted by the
State before September 23, 1994, may allow a
participating financial institution to treat the
premium charges paid by the participating fi-
nancial institution and the borrower into the
reserve fund, and interest or income earned on
funds in the reserve fund that are deemed to
be attributable to such premium charges, as
assets of the participating financial institu-
tion for accounting purposes, subject to with-
drawal by the participating financial institu-
tion only—

(A) for the payment of claims approved by
the participating State in accordance with
this section; and

(B) upon the participating financial insti-
tution’s withdrawal from authority to make
new loans under the Program.

(2) Payment of post-withdrawal claims

After any withdrawal of assets from the re-
serve fund pursuant to paragraph (1)(B), any
future claims filed by the participating finan-
cial institution on loans remaining in its cap-
ital access program portfolio shall only be
paid from funds remaining in the reserve fund
to the extent that, in the aggregate, such
claims exceed the sum of the amount of such
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withdrawn assets, and interest on that
amount, imputed at the same rate as income
would have accrued had the amount not been
withdrawn.
(3) Conditions for terminating special author-
ity

If the Fund determines that the inclusion in
a participation agreement of the provisions
authorized by this subsection is resulting in
the enrollment of loans under the Program
that are likely to have been made without as-
sistance provided under this subchapter, the
Fund may notify the participating State that
henceforth, the Fund will only make reim-
bursements to the State under section 4747 of
this title with respect to a loan if the partici-
pation agreement between the participating
State and each participating financial institu-
tion has been amended to conform with this
section, without exercise of the special au-
thority granted by this subsection.

(Pub. L. 103-325, title II, §255, Sept. 23, 1994, 108
Stat. 2207.)

§4746. Reports
(a) Reserve funds report

On or before the last day of each calendar
quarter, a participating State shall submit to
the Fund a report of contributions to reserve
funds made by the participating State during
the previous calendar quarter. If the participat-
ing State has made contributions to one or more
reserve funds during the previous quarter, the
report shall—

(1) indicate the total amount of such con-
tributions;

(2) indicate the amount of contributions
which is subject to reimbursement, which
shall be equal to the total amount of contribu-
tions, unless one of the limitations contained
in section 4747 of this title is applicable;

(3) if one of the limitations in section 4747 of
this title is applicable, provide documentation
of the applicability of such limitation for each
loan for which the limitation applies; and

(4) include a certification by the participat-
ing State that—

(A) the information provided in accordance
with paragraphs (1), (2), and (3) is accurate;

(B) funds in an amount meeting the mini-
mum requirements of section 4743(b)(3) of
this title continue to be available and le-
gally committed to contributions by the
State to reserve funds, less any amount that
has been contributed by the State to reserve
funds subsequent to the State being ap-
proved for participation in the Program;

(C) there has been no unapproved amend-
ment to any participation agreement or the
form of participation agreements; and

(D) the participating State is otherwise
implementing the Program in accordance
with this subchapter and regulations issued
pursuant to section 4749 of this title.

(b) Annual data

Not later than March 31 of each year, each
participating State shall submit to the Fund an-
nual data indicating the number of borrowers fi-
nanced under the Program, the total amount of
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covered loans, and breakdowns by industry type,
loan size, annual sales, and number of employees
of the borrowers financed.

(¢) Form

The reports and data filed pursuant to sub-
sections (a) and (b) of this section shall be in
such form as the Fund may require.

(Pub. L. 103-325, title II, §256, Sept. 23, 1994, 108
Stat. 2212.)

§4747. Reimbursement by Fund
(a) Reimbursements

Not later than 30 calendar days after receiving
a report filed in compliance with section 4746 of
this title, the Fund shall reimburse the partici-
pating State in an amount equal to 50 percent of
the amount of contributions by the participat-
ing State to the reserve funds that are subject
to reimbursement by the Fund pursuant to sec-
tion 4746 of this title and this section. The Fund
shall reimburse participating States, as it re-
ceives reports pursuant to section 4746(a) of this
title, until available funds are expended.

(b) Size of assisted borrower

The Fund shall not provide any reimburse-
ment to a participating State with respect to an
enrolled loan made to a borrower that has 500 or
more employees at the time that the loan is en-
rolled in the Program.

(¢) Three-year maximum

The amount of reimbursement to be provided
by the Fund to a participating State over any 3-
year period in connection with loans made to
any single borrower or any group of borrowers
among which a common enterprise exists shall
not exceed $75,000. For purposes of this sub-
section, ‘‘common enterprise’” shall have the
same meaning as in part 32 of title 12 of the
Code of Federal Regulations, or any successor to
that part.

(d) Loans totaling less than $2,000,000

In connection with a loan in which the covered
amount of the loan plus the covered amount of
all previous loans enrolled by a participating fi-
nancial institution does not exceed $2,000,000,
the amount of reimbursement by the Fund to
the participating State shall not exceed the less-
er of—

(1) 75 percent of the sum of the premium
charges paid to the reserve fund by the bor-
rower and the participating financial institu-
tion; or

(2) 5.25 percent of the covered amount of the
loan.

(e) Loans totaling more than $2,000,000

In connection with a loan in which the sum of
the covered amounts of all previous loans en-
rolled by the participating financial institution
in the Program equals or exceeds $2,000,000, the
amount of reimbursement to be provided by the
Fund to the participating State shall not exceed
the lesser of—

(1) 50 percent of the sum of the premium
charges paid by the borrower and the partici-
pating financial institution; or

(2) 3.5 percent of the covered amount of the
loan.
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(f) Other amounts

In connection with the enrollment of a loan
that will cause the aggregate covered amount of
all enrolled loans to exceed $2,000,000, the
amount of reimbursement by the Fund to the
participating State shall be determined—

(1) by applying subsection (d) of this section
to the portion of the loan, which when added
to the aggregate covered amount of all pre-
viously enrolled loans equals $2,000,000; and

(2) by applying subsection (e) of this section
to the balance of the loan.

(Pub. L. 103-325, title II, §257, Sept. 23, 1994, 108
Stat. 2212.)

§4748. Reimbursement to Fund
(a) In general

If a participating State withdraws funds from
a reserve fund pursuant to terms of the partici-
pation agreement permitted by subsection (d) or
(r) of section 4745 of this title, such participat-
ing State shall, not later than 15 calendar days
after such withdrawal, submit to the Fund an
amount computed by multiplying the amount
withdrawn by the appropriate factor, as deter-
mined under subsection (b) of this section.

(b) Factor

The appropriate factor shall be obtained by di-
viding the total amount of contributions that
have been made by the participating State to all
reserve funds which were subject to reimburse-
ment—

(1) by 2; and

(2) by the total amount of contributions
made by the participating State to all reserve
funds, including if applicable, contributions
that have been made by the State prior to be-
coming a participating State if the State con-
tinued its own capital access program in ac-
cordance with section 4743(b) of this title.

(c) Use of reimbursements

The Fund may use funds reimbursed pursuant
to this section to make reimbursements under
section 4747 of this title.

(Pub. L. 103-325, title II, §258, Sept. 23, 1994, 108
Stat. 2213.)

§4749. Regulations

The Fund shall promulgate appropriate regu-
lations to implement this subchapter.

(Pub. L. 103-325, title II, §259, Sept. 23, 1994, 108
Stat. 2214.)

§4750. Authorization of appropriations

(a) Amount

There are authorized to be appropriated to the
Fund $50,000,000 to carry out this subchapter.

(b) Budgetary treatment

The amount authorized to be appropriated
under subsection (a) of this section shall be sub-
ject to discretionary spending caps, as provided
in section 6651 of title 2, and therefore shall re-
duce by an equal amount funds made available
for other discretionary spending programs.

(Pub. L. 103-325, title II, §260, Sept. 23, 1994, 108
Stat. 2214.)

1See References in Text note below.



§4801

REFERENCES IN TEXT

Section 665 of title 2, referred to in subsec. (b), was
repealed by Pub. L. 105-33, title X, §10118(a), Aug. 5,
1997, 111 Stat. 695.

CHAPTER 48—FINANCIAL INSTITUTIONS
REGULATORY IMPROVEMENT

Sec.

4801. Incorporated definitions.

4802. Administrative consideration of burden with
new regulations.

4803. Streamlining of regulatory requirements.

4804. Elimination of duplicative filings.

4805. Call report simplification.

4805a. Call report simplification.

4806. Regulatory appeals process, ombudsman, and
alternative dispute resolution.

4807. Time limit on agency consideration of com-
pleted applications.

4808. Revising regulatory requirements for trans-
fers of all types of assets with recourse.

4809. “Plain language’ requirement for Federal

banking agency rules.

§4801. Incorporated definitions

Unless otherwise specifically provided in this
chapter, for purposes of this chapter—

(1) the terms ‘‘appropriate Federal banking
agency’’, ‘‘Federal banking agencies’’, ‘‘in-
sured depository institution’, and ‘‘State
bank supervisor’’ have the same meanings as
in section 1813 of this title; and

(2) the term ‘‘insured credit union’ has the
same meaning as in section 1752 of this title.

(Pub. L. 103-325, title III, §301, Sept. 23, 1994, 108
Stat. 2214.)

REFERENCES IN TEXT

This chapter, referred to in text, was in original ‘‘this
title’’ meaning title III of Pub. L. 103-325, Sept. 23, 1994,
108 Stat. 2214, which enacted this chapter, sections 633
and 2606 of this title, and section 5329 of Title 31, Money
and Finance, amended sections 1, 24, 27, 72, 93, 161, 248,
250, 324, 375a, 375b, 482, 1462a, 1464, 1468, 1813, 1815, 1817,
1819 to 1821, 1823, 1828, 1831f, 1831m, 1831p-1, 1831t, 1842,
1843, 1849, 1865, 1953, 2605, 3201, 3205, 3207, 3351, and 4313
of this title and sections 77c, 78c, 1667c, and 168lg of
Title 15, Commerce and Trade, enacted provisions set
out as notes under this section, sections 24, 633, 1468,
1820, 1831p-1, and 1831t of this title, and sections 78c and
1667c of Title 15, and amended provisions set out as
notes under sections 1825 and 1828 of this title. For com-
plete classification of title III to the Code, see Tables.

USE OF SUBORDINATED DEBT TO PROTECT FINANCIAL
SYSTEM AND DEPOSIT FUNDS FrRoM ‘‘Too BIiG To
FAIL” INSTITUTIONS

Pub. L. 106-102, title I, §108, Nov. 12, 1999, 113 Stat.
1361, provided that:

‘‘(a) STUDY REQUIRED.—The Board of Governors of the
Federal Reserve System and the Secretary of the
Treasury shall conduct a study of—

‘(1) the feasibility and appropriateness of establish-
ing a requirement that, with respect to large insured
depository institutions and depository institution
holding companies the failure of which could have se-
rious adverse effects on economic conditions or finan-
cial stability, such institutions and holding compa-
nies maintain some portion of their capital in the
form of subordinated debt in order to bring market
forces and market discipline to bear on the operation
of, and the assessment of the viability of, such insti-
tutions and companies and reduce the risk to eco-
nomic conditions, financial stability, and any deposit
insurance fund;
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‘(2) if such requirement is feasible and appropriate,
the appropriate amount or percentage of capital that
should be subordinated debt consistent with such pur-
poses; and

‘“(3) the manner in which any such requirement
could be incorporated into existing capital standards
and other issues relating to the transition to such a
requirement.

“(b) REPORT.—Before the end of the 18-month period
beginning on the date of the enactment of this Act
[Nov. 12, 1999], the Board of Governors of the Federal
Reserve System and the Secretary of the Treasury
shall submit a report to the Congress containing the
findings and conclusions of the Board and the Sec-
retary in connection with the study required under sub-
section (a), together with such legislative and adminis-
trative proposals as the Board and the Secretary may
determine to be appropriate.

‘‘(c) DEFINITIONS.—For purposes of subsection (a), the
following definitions shall apply:

‘(1) BANK HOLDING COMPANY.—The term ‘bank hold-
ing company’ has the meaning given the term in sec-
tion 2 of the Bank Holding Company Act of 1956 [12
U.S.C. 1841].

‘(2) INSURED DEPOSITORY INSTITUTION.—The term
‘insured depository institution’ has the meaning
given the term in section 3(c) of the Federal Deposit
Insurance Act [12 U.S.C. 1813(c)].

‘“(3) SUBORDINATED DEBT.—The term ‘subordinated
debt’ means unsecured debt that—

‘“(A) has an original weighted average maturity of
not less than 5 years;

‘“(B) is subordinated as to payment of principal
and interest to all other indebtedness of the bank,
including deposits;

“(C) is not supported by any form of credit en-
hancement, including a guarantee or standby letter
of credit; and

(D) is not held in whole or in part by any affili-
ate or institution-affiliated party of the insured de-
pository institution or bank holding company.”’

STUDY AND REPORT ON ADAPTING EXISTING LEGISLA-
TIVE REQUIREMENTS TO ONLINE BANKING AND LEND-
ING

Pub. L. 106-102, title VII, §729, Nov. 12, 1999, 113 Stat.
1476, provided that:

‘‘(a) STUDY REQUIRED.—The Federal banking agencies
shall conduct a study of banking regulations regarding
the delivery of financial services, including those regu-
lations that may assume that there will be person-to-
person contact during the course of a financial services
transaction, and report their recommendations on
adapting those existing requirements to online banking
and lending.

‘“(b) REPORT REQUIRED.—Before the end of the 2-year
period beginning on the date of the enactment of this
Act [Nov. 12, 1999], the Federal banking agencies shall
submit a report to the Congress on the findings and
conclusions of the agencies with respect to the study
required under subsection (a), together with such rec-
ommendations for legislative or regulatory action as
the agencies may determine to be appropriate.

‘“(c) DEFINITION.—For purposes of this section, the
term ‘Federal banking agencies’ means each Federal
banking agency (as defined in section 3(z) of the Fed-
eral Deposit Insurance Act [12 U.S.C. 1813(z)]).”’

TREASURY REPORT ON REDUCED TAXATION AND
VIABILITY OF SMALL BANKS

Pub. L. 105-219, title IV, §403, Aug. 7, 1998, 112 Stat.
935, provided that: ‘“The Secretary [of the Treasury]
shall, not later than 1 year after the date of enactment
of this Act [Aug. 7, 1998], submit a report to the Con-
gress containing—

‘(1) recommendations for such legislative and ad-
ministrative action as the Secretary deems appro-
priate, that would reduce and simplify the tax burden
for—
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